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Introductlon

Previous critical researches into miscarriages of justice i in England and
‘Wales’ Crlminal Justice System (CJS) have' not generally addressed

~ the question of the llkely scale of the miscarriage phenomenon in any
- Systematic way.’ Rather, they have ‘generally been directed towards

individual excepﬂonal miscarnage cases, .brought- about through

: "extra-]udicrai procedures that have exempllf‘ ed particular ‘errors’ or

‘fallibility’ in the C)S's Ieglslatlve framework Despite this, many

. critical analyses of miscarriages have routinely speculated upon the
- possmle sdale of England and . Waies miscarriage phenomenon by

asserting that the exceptional miscarriage being ‘exposed’ is the ‘tip’
of some much greater |ceberg But Just how big the iceberg might

' be has hardly recelved any crltical attention at all.

- In this context, this’ essay draws from zemlology the holistic study of
- the social, psychological phy5|cal and ﬁnanoal harmful consequences

of social phenomena It argues that by focussing upon exceptional

* ‘¢ases, those cases of ctiminal conwction that are routinely quashed
by thé Courtof Appeal - (Crlmmal D|V|5|on) (CACD), or more
imundanely quashed By the Crown Court from the magistrates’ court
" Have: ‘recelved no- attentron at' all; 'As"a result the likely scale of
" England and Wales miscarriage phenomenon that can be inferred
“from'the offldal statistics, the size of the ofi‘cual iceberg, has been
- ‘overlooked. - In consequence an extenswe range of  harmful

consequences “that™ also accompany routine and  mundane
rniscarrlages have also been neglected. In conclusmn It is noted that
?there are a number of Iegitimate structural rules, procedures and
practices that can’ cause mistarrlages that mlght never be

v acknowledged " the official statistics of successful appeal against

crimlnal conwction When these are also conS|dered the true number
of miscarrlages of justice | may be hlgher than portrayed in the off' cial
statistics, as may the harmful consequences,

- itpi/rbiw.radstits.org.uklessag/naughton htm T osloano0s
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£

‘To this end, the essay Is structured into three parts. Firstly, England
and Wales' appellate structure is briefly outlined. Secondly, the. 'LOrd .'
. Chancellors Department’s (LCD) official statistics of successful appeals -
s :agalnst “criminal conviction are analysed and three categories of

. miscarriage dlscerned the ‘exceptional, the routine and the mundane
Finally, the thlrd part dlscusses the zemiological approach to- sogial
phenomenon and the’ significance of incorporating even the most -

apparently routine and mundane of quashed criminal convlctions
wrthrn the critical mlscarrlage rubric :

| """T'he”a'ppellate structure

' Withrn England and Wales CJS there are a number of appellate
- opportunrtres avallable to those who. recelve criminal. convictions. In
- order of ascendlng judlclal superlorlty e

. the Crown Court deals marnly wrth appeals by persons convicted
in maglstrates courl:s agalnst therr convictlon or sentence or
both;

7 e the Court of Appeal (Crlrnlnal Drvrslon) (CACD) hears appeals in.

crlmlnal matters from the Crown Court;
e an appeal can be made to the House of Lords where it has been
 certified by the' CACD that a point of Iaw of general publlc
importarice was, involved in a decision;
o the Attorney General has the power to refer what are thought |
. to be unduly Ienlent sentences for. offences trrable on indictment
. to the Court of Appeal . _
e the Crlmlnal Cases Rewew Commrssron (CCRC) can refer cases
o that have already been through the -appeals.system and have
’ not succeedecl for any reason back to the appropriate appeal
court’ (Chapman and eren, 2000 pp 42—43), and,

' when all domestlc appellate attempts-have been exhausted,

o crlmlnal appeal cases.can also. be taken to.the. European Court
of Human Rights at Strasbourg (see. European Court of Human
. Rights webslte ‘hitp://www.echr.coe.int/).

IIn terms of offclal mlscarrrage statlstlcs,i the LCD collects stat|st|cs

_'from each of these appeal courts in terms of appl:catrons for leave to

‘appeal and therr success Taken together these statrstics would

' _‘pl'OVIde a plcture of the scale of England and Wales ‘miscarriage
o lceberg that can be inferred from the off‘ clal statlstlcs

- hitp//www.radstats.org uk/essay/naughtonhtm, . .. 08/04/2008
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Exceptlonal mlscarrlages

Although the LCD pubhshes official statistlcs of alf the criminal

- convictions that are successfully quashed upon appeal in the various
“appeal " courts, current ofﬂcial definitions, publlc perceptions and
critical miscarriage discourse have been almost entirely focussed

upon the cases of S‘tephen Downing (see Vasagar, 2000; Vasagar,

'2000b Vasagar and Ward 2001), Derek Bent/ey (see Campbell,

.....

1998 Wllson, 2001), Jahn Kamara (see Qumn, 1999 Carter and '
o Bowers 2000; GiIIan, 2001), the M25 Three (see Hardy, 2000; Bird,

2000 Tlmes Law Report 2000), the Cardiff 771ree (see Carroll, 1998;

Lewis, 1999), and so on. All of these were exceptlonal cases of
" successful appeal against cnmlnal convsction that were referred back
. to the CACD by the CCRC having prevlously falled through routine
‘ appeal procedures ‘

" Table 1 represents the number of criminal ‘convictions that were
* quashed by the CACD as a result 'of belng reférred back to the CACD
by the €CRC since 1t started handling c-aSeWork in March 1997. In the
“year 1998, for example, “there were 7 cases that were successfully
- quashed in the CACD &fter referral by the CCRC. This compares with
& total of 341,000- criminal- convictions from "the Crown -and

magistrates ‘courts in the same vyear; 1998 (Home Office, 2000)

-» Thus, deplctlng only the mlnutest of |cecubes

Table 1 Cnmlnal Cases Rewew Commi5510n Successful quashed

‘conwctlons after referral back to CACD* '

4 B b 1k | Average
Ivear - J1997%* ] 1998 [ 1999 | 2000 | 2001*** | Total [ per ||
R year
Number of | - A _:Ir .
quashed [0 |7 |10 J10 [o - |36 |7

- [ convictions .- . | Q. of-. e

L] : i =

Source: ~Criminal Cases Review ‘Commission, 2001, * The
- methodology- upon - ‘which: this analysis: is “based differs from the
- CCRC's own analysis in.that it only includes those ‘criminal convictions

that were successfully quashed after referral back to the CACD that
involved no further action. That is, this analysis does not include

[

hitp://www.radstafs.org uk/essaymavghtonhtm . 7007 ogjoan008
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those quashed' convictions that were included by the CCRC that
resulted in an altered charge or sentence. Nor does it include those
quashed' convictions that the CACD referred for retrial. ** Figures for
_the year. 1997 are from 31 March when the CCRC started handling
o casework dokk Flgures for the year 2001 are up to.-and including to
. ,October. o e
‘ This is not to suggest that the trend to focus upon exceptronal cases
.' Is entirely mlsgurded To be sure, accompanylng this trend is an
important ‘traditlon of C‘JS reform (Naughton, 2001 pp. 50-52)
whereby the Government has Introduced correctrve Ieglslatlon in an
‘attempt to resolve the public crlses of conf‘dence that were induced
- by the high profle that these, cases attaln. For example, the Court of
. _f"AppeaI (Crrmlnal Division) (CACD) has its. roots in the Government's
_Iegislative response to the public pressures that were exerted by the -
Beck case, which exempliﬂed the urgent need for a court of criminal
. -appeal (Report of the Committee of Inqulry into the Beck Case, 1904;
- Pattenden, = 1996);- capital. punishment. was abolished in the
. .Government's legislative response to. the public crisis of confidence in
criminal justice that was engendered. by the: cases of Bentley, Evans-
. C‘hﬂstie and. £liis, which- together exemplified -the -question of the
- . .Justness. -and/or -appropriateness - of - the continuance of capital
punishment. (see. Block & Hostettler, 1997; Christoph, 1962); the
_Police: and Criminal Evidence Act (1984) (PACE) (see Fisher, 1977;
Police and Criminal Evidence Act,:1985) .which imposed guidelines on
police conduct were a consequence of the pressures brought about by
- the Confait Affair which exemplified the corisequences of procedural
disregard (see " Price :& . Caplan 1976; . Price. 1985); and, the
estabirshment of the Criminal Cases Review Comm}ssron (CCRC) was a
direct consequence of the cases of the Guildford Four and the
,B/rmrngham Sic-which exempliﬂed the-need for an mdependent body
for the investigation of suspected or alleged miscarriages once
exrstmg domestrc ‘appeal’ procésses had been exhausted (Royal‘
Commlsslon on Crlmrnal Just:ce, 1993) | '

In thrs context, analyses.of exceptlonal miSCarriages are.important as

they often exemplify problems in the CIS's legislative framework in

need of corrective reform: But; they represent only a minute part of

.. England- and Wales’ miscarriage :phenomenon. -And; they, therefore,

, capture. only ‘a minute ‘part':of the harmful consequences that
“ miscarrrages of: Justrce engender ' 3

http://www.radstats.org.uk/essaylnaughton;hnn Ty | | e o 08/0412008 . ..
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Routine miscarriages

~ A major limitation of concentrating on .exceptional miscarriage cases
. that are brought to. light via. the extra-judicial procedures of the CCRC,

is that all mapner-of routine miscarriages have been neglected. For, in
addition to the exceptrana/ ‘miscarriages ,there are also all those
criminal . conwctlons that .are obtained in- the Crown Court that are

:routl\nely_successfu_l in appeal to the CACD on a daily basis. Indeed, if

‘miscarriages’ are also considered to be those criminal convictions that

‘are. routinely ‘quashed upon appeal by-the’ CACD, then they can,

perhaps, be sald-to be' far-more widespread than is commonly first
thought. Table 2 shows that In the decade 1989-1999, for example,

the CACD abated a yearly average of 770 crlmlnal convuctlons over
8, 470 in total. : 4

Click HERE for Table 2: Court of Appeal (Crlmlnal Division): Successful

-appeals agamst cnm:nal conviction 1989-99 (mcluswe)

o Source Lord Chancellor 5. Department (1999) Jual'aa/ Statistrcs Annua,
:.,Report London HMSO Cm 4786; Lord Chancellor’s Department (1998)
" Judicial .S‘tat/strcs Annual Report London; HMSO Cm 4371.

To put this fi figure into context, as well as to give some indication of
the split between the routine and exceplrona/ miscarriages contained

‘ ‘__ln the official mlscarrlage statistics, |t is worth comparing the CCRC's
' reported case statlstlcs in a little more detail. If the 36 cases that were

successfully quashed upon belng referred back to the CACD by the

- CCRC since 1997 are compared against all the offi cial CACD statistics,
. then in the year 1997 alone, 832 appeals. against criminal conviction
B were successful in belng quashed through routine appeal procedures.
f But, by lncorporatlng routine rhiscarriages within. critical analyses, the

_off icial . scale of England and Wales’ -miscarrlage phenomenon

lncreases from an annual average. of 7 cases to an-annual average of
around 770 cases, and the m:scarriage lceberg as it is conventionally

‘_ : percelved and understood is. mcreased a hundred fold

| Munda'ne miscarriages

" Crown Coutt, crlmlnal convictlons obtalned rn the maglstrates court
o can be appealed in the Crown Court When the crlmlnal convictions
“from the magistrates’ court that are quashed. upon appeal to the

http://www.radstats. org.ul/essay/naughtonhtm T ogioamoos
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Crown Court_ are also taken into account conceptions of England and
Wales’ official miscarriage phenomenon are even further extended.

- .For .example, Table 3" shows ‘an annual average of 3,546 quashed
. convictions at the Crown Court for eriminal convictions that were given
- "by the maglstrates ‘courts “between 1998 2000 (lnclusrve) If this
. average‘is-added-to the CACD annual average then an officlal picture
- .of England and’ Wales" miscarriage phenomenon, the official
mrscarrrage Iceberg, is multrplled to an annual average of 4,316 cases

Table 3: Crown Court Suocessful appeals agalnst crlminal conviction
. inthe maglstrates’ court 1998 2000 (InclUsive)

13,980 3 575 3 090 10, 645 3, 546

| Source Lord Cl'iancellors Department (2000) Judicial Statistics Annua,

Report London: HMSO Cm 5223 Lord Chancellors Department (1999)
Judiclal .S‘tatrsﬂcs Annua/ Repart London HMSO ‘Cm 4786; Lord

- ~Chancellor’s Department (1998) Judiclal Statrstfc:s Annual Repon
- London: HMSO Cm'4371.

2éi11 iology

- But, ‘are’ ‘these routine and mundane successful appeals against
“criminal convictions really mlscarrlages? Or, are they, as advocates

- and -defenders ‘of  the " system contend, a ‘manifestation of the

| ""safeguards that are contained Wlthll'l the cJs, -functioning In the
B interests of the protectron of the crlmlnal suspect population (see, for
‘ Vexample -Patteriden, 1996 Pp. 57-58) Of course, In a sense the
criminal® convictions that aré routlnely quashed by the CACD and |
. mundanely quashed by the Crown Court aréa s:gn of ‘the carriage of
+ justice” and that pe0ple who. are wrohgly conv:cted in England and
“Wales o Rave rrghts of legal redress But safeguards are supposed

to exist-only for ‘Use in extreme clrcumstarices and only then are they
supposed to be used in the last resort. By concentrating the critical
miscartiage agenda only upon exceptronal cases, the. safeguard
argument is, sustained. But, by widenlng the, critical miscarriage gaze

_to mcorporate rouﬂne and mundane miscarrrages any notion of the

rrght to appeal as a last resort appellate safeguard coliapses. By so

o .dorng, safeguards can themselves be concelved as merely routrne and

‘ htt_p:/lwww.radstats.ozjg.uk/essay/naughton.htm - A‘ ST L 08/04/2008 '
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mundane legal procedures that do not stand up to critical scrutmy
(cf McBarnet, 1981, pp. 11 25) x

Another angle on mrscarrrages that comprehensnvely calls into
question the; notion of safeguards and points, towards the critical

‘ necessity of . rncludlng routine and..mundane miscarriages within the

| rubnc of England and. Wales miscarrlage iceberg Is the zemiological
perspectrve In essence, zemlology takes a more: helistic approach to
the study of the consequentlal harm(s) of socro-legal phenomena -
socral psychologlcal physlcal and -financial. - that have profound
impacts and effects. It Is then well placed fo. determine whether the
law is, Iy need of revlew and/or re-constitution (Gordon et aI 1999;
H|llyard and Tombs, 2001) ' : :

- Elsewhere, these ldeas have been applled and the harmful social,
psychological physical and financial consequences of mrscarriages of
: England and Wales' CJS bave been briefly outlined, and the financial
consequences of the Irkely penal costs of containing the wrongfuily
convicted more- fuliy cleveloped (Naughton 2001, .pp. 56-61). What
have prewousiy received less- attention are the crucial zemlologlcal '
. questrons of the potential scale; of. England and Wales’ miscarriage
’_ _ phenomenon and the forms of harm that, both accompany, and are
- associated wrth routine and mundane successful appeals against
crrminal convictron Indeed from | 8 zemlologlcal perspective the
dtstinctron between exceptronal .routine.  andfor mundane
mrscarnages is not. S0 stra:ghtfomrard -Even the most apparently
N routing and mundane wrongful crrmlnal convictions also involve an
extensrve range of zemiologlcal harms, and not always to a lesser
degree

For example in June 1998 58 motonsts won a Jomt action against
Greater Manchester Polrce after berng wrongly conwcted of drink-
drivmg offences It transprred ‘that - a kit that was belng used to
determlne blood alcohol levels contalned a fault that actually
mtroduced alcohol into the suspect's sample and gave a positive
reading even if the suspect had not been drinking _The zemiological
costs attached to this case were as substantial asin many exceptional
cases Some of those concerned served prison 'sentences, some lost
thelr busrnesses several suffered mental breakdowns, and some even
trled o take therr own Ilves (see Ford 1998)

: Con‘cl'usi’on'

http://www.radstats.org.uk/essay/naughton.htm S ‘ .- 08/04/2008
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This article has noted-the general generic trend of critical researches

-+ to. focus upon exceptional miscarriage cases that are produced
. through extra-judicial procedures and the accompanying tradition of

CIS reform, Without doubt, this trend and traditlon are important and

" have been: 5|gn|ﬁcant in effectlng many progressive changes to the
€IS, such:as those’ descrlbed However, the trend to focus on
i exceptional successfuf appeals agalnst criminal convlctlon serves to
reduce perceptlons of the true scale of England and Wales
.forms ‘of harm that' accompany those cases of criminal conviction that

Care routlnely quashed by the CACD; of more mundanely quashed by

" the Crown' Court from the’ magistrates’ court. As a result, both the
"likely scale of Englarid and’ Wales mlscarriage phenomenon that can

be inferred from the official statistics, the sizé of the officlal iceberg,
~as well as an exténsive range of harmful consequences that also
N accompany routine and mundane mlscarriages have been overlooked.

It miist also be acknowledged that the’ Iegislative events that brought
“abouit the establishment of the CACD ‘the abolition of capital
| 37 punishment, the: introduction of PACE (1984) ‘and the creation of the

'CCRC, were’ not about the correct Iegality of the chalienges in the

-exceptronal cases that preceded them on the contrary, they were

Iargely brought about because they were ‘able to induce a public crisis

- of cont‘dence in the CJS by demonstratlng the harmful consequences

to the mdiwduals in these cases, as Well as the future potential harm .
“to other- crlmlnal suspects and conwcts Thls then prompted
" Government mtervention to resolve the “crisis by demonstratlng, :
‘through the’ mtroduction of corrective Iegislat:on, that the potential

harm to criminal suspects that mlght be ‘innocerit ‘of their criminal
charges and convictions had been reduced. In ‘this’ context, a more

' thorough zemlological analysls of miscarrlages, routine and mundane
O as weII as excepnonal might brlng about rnore profound and wide-
ranglng Iegislatlve changes to the CJS that mrght more appropriately

' _address the potential causes of miscarrlages and thelr accompanying -
‘harmful consequences Rout/ne and mundane miscarrlage cases are

- of as much critical importance as exceptronal mlscarnages Not only .-
 to the question of the Ilkely size of England and Wales miscarriage -
lceberg, but also to questions of the llkely size of the accompanying
‘zemiologlcal |cebergs of socral harm psychologlcal ‘harm, physical

" ‘hatm and. fi nancial harm In short, if, mlscarnages continue to be
conceived only in exceptronal terms not only will they continue to only

- concern the tip the miscarriage iceberg, they will also only be able to

http://ww_w.radstat_s.org.uk/ess‘ay/naughton.htm 08042008
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capture the trp of a range of social, psychologrcal physical and
fi nancral harms that mlscarrlages engender

, Fmally, |t must be noted that this-essay-has. only consrdered the likely
‘scale of England and Wales' miscarriage: phenomenon in the entirely
Jegalistic and retrospective confines of the official statistics. That is, a
miscarriage- has only-been” considered to have occUrred when an
appeal against criminal conviction has been successfully achieved. But
~ there are a whole host of additional structural obstacles, barriets and
* disticentives that also need to be taken into critical consideration to
gain a purchase on the full scale of. England and Wales’ miscarriage
phenomenon For example, there is the ‘time loss rule’. Under this
‘rule’ when the crlmlnally convicted’ apply for an appeal they are
advised that If their appeal is ultimately unsuccessful it could restlt in
substantial increases . to their sentence.. Research. conducted by
'JUSTICE found that ‘the effect Is to transform a minor check on
wholly groundless appllcatlons into a major barrier in some
' ‘meritorious . cases”: (Justice,:.1994, - p. 7). :Another example is the
Criminal Procedure and Investlgations Act (1996) (CPIA) which
introduced a regime for advance disclosure that is at odds with the
-'operational. practices: of police officers, the Crown Prosecution Service
-(CPS) and- defence solicitors. As a consequence, ‘esrors’, whether,
inadvertent or otherwise, may not be recognised and the result is a
system that presents real risks of future miscarriages of England and
Wales'. CIS (s€ée Taylor,  2001). There are ‘also the potential
riscarriages ‘that result from charge, plea and sentence ‘bargaining’
that induce innocent people to plead guilty to criminal offences that
they have not committed (see Baldwin and McConville, 1977)..
In fthis:‘context; the 4,316 miscarriage cases that make-up the annual
“average of official miscarriage statistics (the official statistics of
_ successful appeals agarnst criminal convrctlon) can themselves be

" conceived as just the iy of some even greater miscarriage and
‘ "zemlological icebergs, © © " ;
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Abstract: This article analyses key documents that were produced in’ collaboration :

between the Prison Service and the Prison Reform Trust, It identifiss an organisational

inability on the part of the Prison Service and the Parolé Board to acknowledge that the
courts can reburn incorrect verdicls and that wrongful imprisonment can, and does occur.

It argues that this renders the ways in which the Prison Service and the Parole Board deal

with life prisoners who maintain that they are innocent of the crimes for which they were ™

convicted unienable. T demonsirale this, the article distinguishes two broad categories

of wrongful imprisonment. It concludes that those charged with a duty of care for, and

the possible release of) those given custodial sentences-by the courls must, therefore, be

prepared to think the unthinkable’ and make adequate provision for the innocend victims

of wrongful imprisonment that are sure to come thﬂrway .

Two key sources of information given to life prisoners about the structure
of their sentences and the procedures through which they might possibly

. achieve release from prison are the Prisoners Information Booklets Life
~Sentenced Prisoners ‘Lifers’ (Prison Reform Trust and HM Prison Service

1998) (to be referred to as Lifers in subsequent references in this article)

and Parole Information Booklet (Prison Reform Trust and HM Prison Service .

2002). ‘Possible release’ because there is no certainty that a life prisoner will

~be released if they do not satisfy the release procedures (Prison Reform

Trust and HM Prison Service 1998, p.2). The format of the bookiets is
a deliberate ‘user-friendly” attempt to inform prisoners through a ‘fre-
quently. asked questions and answers’ guidé written from a prisoners’
‘voice’ that is answered from the institutional *voice' of the Prison Service
and Parole Board. ‘

‘Lifers’

Perhaps, the two most important questions and answers contained in Lifers
to this discussion are as follows. Firstly, the prisoner asks: o

What do I have to do to prepare for release? (Prison Reform Trust and HM Prison
Service 1998, p.8) : :
1
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The answer from the Prlson Servnce seems fmr]y stra.lghtforwa.rd and

to give enunent]y practlcal adv:ce about how 0 progress through the - -
prison system: - g

The first thing o do to prepare for your release is to work on any areas of concern
which contributed to the offence or oﬁ'ences wlnch  you were convicted of (knownas
the ‘index ‘offence”). Prison staff will expect you to work with them to see what these ‘

areas are when'they are preparmg your life sentence p[an This may ‘involve you

taking part in o‘ﬂ'endmg ‘behaviour prog‘rammes such s ‘the Sex Offender

Programiie, or you may have to have-drug-ot alcoliol counsélling. Working on-
the areas of concern should help to reduce the risk you-present to'the public: Thisis
the most important factor taken. into account when considering’ whether you. are
safe to be released or moved to an open prison. The way you behave in prison plays

.an important part in decisions about your progress. You need to try to show that you -

are likely to be able to steer clear 6f troublé on the outslde (Prison Reform Trust
and HM Prison Service 1998, p.8). .

It is at once’ apparent; iowever; that the answer ﬁ-om the Pnson Service '
does not allow for the-possibility that some life prisoners might be iniocent
of the crimes for which they were convicted. On the contrary, it assumes a
particular kind of person as constituting the typical life prisoner. Such.
people are likely to need counselling for either sex oﬂ'endlng, alcohol or
drug problems; they need to be cured of these problems before they can be
released from prison in order to protect the public; and, they. need to be
able to demonstrate the ability to stay out of trouble.
Perhaps. even more s:gmﬂcantly, the pnsoner then exphc:tly asks:

What if I say Tam mnooent? (Prison. Reform Trustand HM Pnson Semce 1998, p 9) :
The answer from the Pnson Service is unequwoca]

Prison staff must accept the verdict of the court, even if you say that you dld not .
commit the offence for ‘which you are in prison. They nieed to be sure that aréas of
concern and offending ‘behaviour are identified and that you work on them.
Whether or not you are eventually released will depend cnan assessment'of the risk
you mlght be in the future, rathér than whether or not you have accepted the
court’s verdlct (Pnson Reform 'Il-ust and HM Pnson Setvice 1998, p. 9) ‘

There is a curious contradlctlon about this answer. By mcludmg the

question in a frequently. asked: guestions booklet that advises lifers about. . .

the terms and conditions of their sentences and.: release ‘plans, the Prison
Service is implicidy signalling that a' significant number of life prisoners -
would be likely to ask such'a question: The:answer; however, bétrays the -
organisational mabxhty of the Prisen Service to even-consider that some life
prisoners may be innocent. Instead, they:completely side-step the question
and merely reaffirm the Prison-Service's official position — it'does not -
matter what life prisoners may say; or: whether or not they accept the

verdict of the court, they are regarded ag g'uﬂty -of the offences for whlch o

they were convicted:

It is within this context I:hat the recommendatlons of the. Parole Board g
about whether or not life prisoners should be released need. to be-
considered. On this matter, Lifers describes the organisational remit and

. : 2
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purpose of the Parole Board. It outlines the differential procedures for the
different types.of 'lifer’. It spells out the time between reviews and the time

 taken by the Parole Board.in reaching its.decisions. But, most significantly,

it emphasisés the importance of the role of prison staff in preparing the
dossiers that are considered by the Parole Board when making their
decisions (Prison Reforr Trust and HM Prison Service 1998, pp.12-15).
This serves to undérmine the official org ih

the Prison Service, Informmally, there is little doubt that the parole processis

. entirely dependent upon the forms of discourse; that are constructed by.. -
- prison staff’ about; whether or not all prisoners, including lifers; should
progress through ‘the stages of their-sentences in their recomimendations. - -

_ anlelﬂfOrmahonBooldet R
The extent to which the Parole Board-embodies the -f)bli’(‘:):‘r of the Prison

. Service is confirmed in the following question and answer exchange from

the Parole Information. Booklet: First the prisoner maintzining .innocence
ENQUEXES:. . - - . o L e e

What happens if I mamtammy innotence? Can I:spf:ll' get patplé?' (Ptiéoh_l{@foriﬁ'a

Trust and HM rfisqn_sgrvijcé;zoqz. P8

The answer: from r_hérPérole Board corresponds almost exactly with the -

Prison Service's policy:

You do not have to admit yﬁur guilt prio;' to making an iapplication for barofe, nor is

denial of guilt'an automatic bar to release-on:parsle licénce. It is not the rolé of the:

Parole Board to decide on issues of guilt or innocence, and your case will be con-

sidered on the basis that you were rightly ‘convicted. The Board will'tonsider the
likelihood of you reoffending by taking into account the nature of your offence, any,

previous convictions, your attitude and response to prison, reports from the prison
and probatign service and your own representations. (Prison Reform Trust and HM

Prison Service 2002,p.8) . = . . .. i

This emphasises the problem that is conimonly referred to as the‘paro}e
deal’, which is very much akin to a ‘plea bargain’ for it attempts to make

innocent prisoners acknowledge guiltfor crimes that they did not; in fact,

commit, For Peter Hill (2001), significantly; both 6ffer-the same essential -
‘deal’ in an attempt to obtain judicial finality in cases: ‘We say you are.guilty. - -
Admit it and you getsomething in return'; The rationale behind the parole
deal is connected to a range of ‘cognitive skills"y ‘thinkirig skills’, ‘reasoning -
and rehabilitation’ and various other ‘offendirig behiaviour” programmes and
* courses that have come to-dominate regimes within prisons in England
and Wales'over'the last decade. These courses are-almost universally based:
on the work of psychologists in the correctional service of Ganada and work .

from the premise that-as. offendérs ‘think’ di:fferentlya;to law-abiding

citizens, once their ‘cognitive distortions’ are corrected thenithey can be
released with'a rediiced risk of reoffending (Wilson 2001). The effect is that .
whilst the Prison Service officially acknowledges thatitis unlawful torefuse -

'3
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to recommend release solely on the ground that a pnsoner contmues to.
deny guilt; ittends to work under the simultaneous assumption that denial . -
of offending is.a good indicator ofa prisoner" s continuing risk.

In a similar vein, David ‘Wilson (2001), conceptualised . the srtuatlon
as one which pohttca.l phllosophers would describe as a throffer ~ the -
combination of an offér or promise of a reward if a"course of action is *
pursued, with a thireat or penalty if this coutse ‘of action: 13 refused. Thls

. plays out with the prisoner bemg offered an enormous range of incenitives

including more out-of-cell time, more yisits and 2 speedy. progress. through
the system;.to follow the course of action desired by the prison- reg-lme -
to go on .an.offending behaviour . course: to .ensure. that ‘the prison’s.
performance target is met. This is- made to.appear as.an entirely rational -
and subjective. choice,. especna]ly ag it will be the basis. for ensuring ‘early.
release through parole. At the saime time, if thé.prisoner.does not go ona -

course and accept guilt for criminal offences that they-did not- commit;the . . .-

threat of continued imprisonment remains, as:the prisoner will be. deemed - -
too much of a ‘risk’ for release at all (Berhns 2002; Hill 20023. 2002b;
Woffinden. 2000, 2001). Axi' Oftein’ cnted exainple is the case’ of Stéphen
Downing whose conviction was quashed in Jannary: 2002 after he had 'spent "
27 years of incarceration for-an offenice for which he ‘might norma]ly have "’
served twelve years had he not been classified ‘IDOM’ - in denial of
murder (see Editorial.2002), To emphasise the problem of the parole deal, ...
it was reported when Stephen. Downing’s conviction was quashed by:the; .
Court of Appeal (Criminal Division)- (CACD) that: ‘All the: prison officers -
knew Stephen was.innocent. They were begging him to:say he had: done it
[murdered Wendy Sewell} s0.they could release him’ (H111 2002c)

The Parole Board’s Reply E ot

In response to the publl(‘.lty of Stephen )ownmgs successful appeal and
the public’'s concern with the parole deal, the: Parole -Board: (2004)
responded that:

There wasa conslderable mlsunderstandlng about the posruon of those. malntalnmg _
innocence in prison.and how this affects their. ehglblhty for,parole -

In fact, they argued:

A myth has grown up that unless a prlsoner admits and. expresses remorse for the
crime that they have been sentenced for, they will not get parole Thls ls not true.

In support of thelr argument the Parole Board llsts five pomts that they.
say disprove the existence of the. parole deal.. Despite: this, - this section:

 considers each of the Parole Board's points.in turn and shows that they do

not disprove the parole deal, they actually prove that prisoners who. -
maintain their jnnocence are Jess likely to be recomimended for parole. -
Moreover, it-appears:that life prisoners who maintain their innocence who
refuse to go on offending behaviour, programmes, on the grounds that
they haye no offending behaviour to confront maybedeemed too much of

a risk to ever be recommended for release.

. e . L. 4
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. public.

First, the Parole Board {2004) acknowledges that it would be unlawful to
refuse parole solely.on the grounds of denial of guilt or not being'able to

take part in offending behaviour programmes which focus on the ‘crime
. committed. In the same: breath (same paragraph) however they state that e

despite this:.: B ,

The Board |s bound to take account not only of the oﬁ'em:e. and the arcunlstances ’ i
in which it was committed, but the circumstances and behawour of the mdmdual:, L

prisoner. before and dunng the' sentence

.

prisoners who were guilty‘of the offences for which they were convicted:It;
then, demolishes ‘that hope by ingisting that they-must- take accourit'not’

. This entirely undermmes any notion that the Parole Board takes senously S
the existence of inniocent prisoners. It'gives hope to prisoners maintaining *
innocence that they have an equal chance in law of achieving freédom with -

only of the offerice for which theywere wrongly “eonvicted, but also thelr L

behaviour during their sentence.: - - PR N
Second the Parole Board (2004) argues that

It is 1mportant to understand that the Board is not entlded to. ‘go behmd' the
conviction and. overrule the; dectsmn ofa  judge or jury . . The Board's remit
extends gnly to the assessment of risk, and the bottom line is always the safety of the

-e‘?

I do not know. of anyone who expects the. Parole';BOard to overrt'lle the

detisions of the courts; that would be a truly bizarre situation. But, the way
in which -they 'hide behind their organlsatmnal ‘remit’ and refiseto
acknowledge’ the reality of inriocent prisoriers cannot be justifted.: As I will
show in more: detail below, -the - .courts-are’ not' infallible.- Wrongful
imprisonment can, and does, occur, not only for crimes that innocent
men and women did not, in fact, commit, but, also, for crimes that did not,
even, occur. This fact has been proven in dozens of h1gh—proﬁle cases that
have been overturned in the Courtof Appeal. -~ - -
Third, the'Parole Board (2004) reports‘that: % ¢ -~

The figures for 2003 show that in 24% of cases where prisoners mammned their
innocence; parole was granted: This compares with 51% of all applications granted.

This shows, according to the Parole Board, that the belief that ‘if you don'tadmit the -

crime, you don't get parole’ is patently untrue.

The statistics presepted do, indeed, show that seme innocent. prlsoners
achieve a parole licence. At the same time, however, they actually em-.
phasise that pnsoners who maintain their innocence are less likely to

achieve' ‘parole against prlsoners who-are guilty or acknowledge their: gullt‘ :

on pragmatic groiinds in' the hope of achiéving rélease, ‘They have half as-
much chance. This does'not dispel the ‘parole deal"it provesitl

Moreover, the figures just cited by the Parole Board do not only relate to *

life prisoners, they, also, include all ‘long-termi ‘prisoners' who -receive a’
custodial sentence in excess of four years (Prison Reform Trisst atid HM -
Prison Service 2002, p.1).-As such, they ¢an very much be conceived as' a
‘red herrifig"to thé chiarjge of the parole deal as there is no way of knowmg

5
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